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§21.1033

in which VA will refrain from or dis-
continue providing assistance in ob-
taining evidence include, but are not
limited to:

(1) The claimant’s ineligibility for
the benefit sought because of lack of
qualifying service, lack of veteran sta-
tus, or other lack of legal eligibility;

(2) Claims that are inherently not
credible or clearly lack merit; and

(3) An application requesting a ben-
efit to which the claimant is not enti-
tled as a matter of law.

(Authority: 38 U.S.C. 5103A)

(e) Duty to notify claimant of inability
to obtain records. (1) VA will notify the
claimant either orally or in writing
when VA:

(i) Makes reasonable efforts to obtain
relevant non-Federal records, but is
unable to obtain them; or

(ii) After continued efforts to obtain
Federal records, concludes that it is
reasonably certain they do not exist or
that further efforts to obtain them
would be futile.

(2) For non-Federal records requests,
VA may provide the notice to the
claimant at the same time it makes its
final attempt to obtain the relevant
records.

(3) VA will make a record of any oral
notice conveyed under paragraph (e) of
this section to the claimant.

(4) The notice to the claimant must
contain the following information:

(i) The identity of the records VA
was unable to obtain;

(ii) An explanation of the efforts VA
made to obtain the records;

(iii) The fact described in paragraph
(e)(1)(i) or (e)(1)(ii) of this section;

(iv) A description of any further ac-
tion VA will take regarding the claim,
including, but not limited to, notice
that VA will decide the claim based on
the evidence of record unless the
claimant submits the records VA was
unable to obtain; and

(v) A notice that the claimant is ulti-
mately responsible for obtaining the
evidence.

(5) If VA becomes aware of the exist-
ence of relevant records before deciding
the claim, VA will notify the claimant
of the existence of such records and ask
that the claimant provide a release for
the records. If the claimant does not
provide any necessary release of the
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relevant records that VA is unable to
obtain, VA will ask that the claimant
obtain the records and provide them to
VA.

(6) For the purpose of this section, if
VA must notify the claimant, VA will
provide notice to:

(i) The claimant;

(ii) His or her fiduciary, if any; and

(iii) His or her representative, if any.

(Authority: 38 U.S.C. 5102(b), 5103(a), 5103A)

[72 FR 16965, Apr. 5, 2007, as amended at 74
FR 14665, Mar. 31, 2009]

§21.1033 Time limits.

The provisions of this section are ap-
plicable to informal claims and formal
claims.

(a) Failure to furnish form, information,
or motice of time limit. VA’s failure to
give a claimant or potential claimant
any form or information concerning
the right to file a claim or to furnish
notice of the time limit for the filing of
a claim will not extend the time peri-
ods allowed for these actions.

(Authority: 38 U.S.C. 5101, 5113)

(b) [Reserved]

(c) Time limit for filing a claim for an
extended period of eligibility under 10
U.S.C. chapter 1606, or 38 U.S.C. chapter
30, 32, 33, or 35. VA must receive a
claim for an extended period of eligi-
bility provided by §21.3047, §21.5042,
§21.7051, §21.7551, or §21.9535 by the
later of the following dates:

(1) One year from the date on which
the spouse’s, surviving spouse’s, vet-
eran’s, reservist’s, or other eligible in-
dividual’s original period of eligibility
ended; or

(2) One year from the date on which
the spouse’s, surviving spouse’s, vet-
eran’s, reservist’s, or other eligible in-
dividual’s physical or mental disability
no longer prevented him or her from
beginning or resuming a chosen pro-
gram of education.

(Authority: 10 U.S.C. 16133(b); 38 U.S.C.
3031(d), 3232(a), 3321, 3512)

(d) Time limit for filing for an extension
of eligibility due to suspension of program
(38 U.S.C. chapter 35). VA must receive
a claim for an extended period of eligi-
bility due to a suspension of an eligible
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child’s program of education as pro-
vided in §21.3043 by the later of the fol-
lowing dates.

(1) One year from the date on which
the child’s original period of eligibility
ended; or

(2) One year from the date on which
the condition that caused the suspen-
sion of the program of education ceased
to exist.

(Authority: 38 U.S.C. 3512(¢c))

(e) Extension for good cause. (1) VA
may extend for good cause a time limit
within which a claimant or beneficiary
is required to act to perfect a claim or
challenge an adverse VA decision. VA
may grant such an extension only when
the following conditions are met:

(i) When a claimant or beneficiary re-
quests an extension after expiration of
a time limit, he or she must take the
required action concurrently with or
before the filing of that request; and

(ii) The claimant or beneficiary must
show good cause as to why he or she
could not take the required action dur-
ing the original time period and could
not have taken the required action
sooner.

(2) Denials of time limit extensions
are separately appealable issues.

(Authority: 38 U.S.C. 5101, 5113)

(f) Computation of time limit. (1) In
computing the time limit for any ac-
tion required of a claimant or bene-
ficiary, including the filing of claims
or evidence requested by VA, VA will
exclude the first day of the specified
period, and will include the last day.
This rule is applicable in cases in
which the time limit expires on a
workday. When the time limit would
expire on a Saturday, Sunday, or holi-
day, the VA will include the next suc-
ceeding day in the computation.

(2) The first day of the specified pe-
riod referred to in paragraph (f)(1) of
this section will be the date of the let-
ter of notification to the claimant or
beneficiary for purposes of computing

§21.3001

time limits. As to appeals, see §§20.302
and 20.305 of this chapter.

(Authority: 38 U.S.C. 501(a))

[64 FR 23771, May 4, 1999, as amended at 71
FR 1497, Jan. 10, 2006. Redesignated and
amended at 72 FR 16965, 16966, Apr. 5, 2007; 74
FR 14665, Mar. 31, 2009]

§21.1034 Appeals.

A claimant may appeal a decision of
eligibility or entitlement to edu-
cational assistance under title 38,
U.S.C., to the Board of Veterans Ap-
peals in accordance with the provisions
of 38 CFR part 20. A claimant may ap-
peal a decision of entitlement to edu-
cational assistance under 10 U.S.C. 510
and 10 U.S.C. chapters 106a, 1606, and
1607 to the Board of Veterans Appeals
in accordance with the provisions of 38
CFR part 20. A claimant may not ap-
peal a decision of eligibility under 10
U.S.C. 510 or 10 U.S.C. chapters 106a,
1606, or 1607 or for supplemental or in-
creased educational assistance under 10
U.S.C. 16131(i) or 38 U.S.C. 3015(d), 3021,
or 3316 to VA as the Department of De-
fense solely determines eligibility to
supplemental and increased edu-
cational assistance under those sec-
tions.

(Authority: 38 U.S.C. 501(a), 7105, 7105A)
[74 FR 14665, Mar. 31, 2009]

Subpart C—Survivors’ and De-
pendents’ Educational Assist-
ance Under 38 U.S.C. Chapter
35

AUTHORITY: 38 U.S.C. 501(a), 512, 3500-3566,
and as noted in specific sections.

GENERAL

§21.3001 Delegation of authority.

Except as otherwise provided, au-
thority is delegated to the Under Sec-
retary for Benefits and to supervisory
or administrative personnel within the
jurisdiction of the Education Service,
Veterans Benefits Administration, des-
ignated by him or her to make findings
and decisions under 38 U.S.C. chapter
35 and the applicable regulations,
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